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‘IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23636 


UNITED STATES OF AMERICA 
Appellee 
Vv. 
SYLVESTER GAITHER 


Appellant 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED 


The appellant, Sylvester Gaither, was convicted by a jury of armed 


robbery, assault with a dangerous weapon, and carrying a dangerous weapon. 


The issues arising on this appeal are these: 


1. Whether the trial Court erred in denying the defendant's Motion 
for New Trial, presented on the ground of newly discovered evidence consisting 
of exculpatory statements of a co-defendant who did not testify; and particularly, 


whether that deniel was rendered under proper standards relating to motions for 


. 


a new trial based upon newly discovered evidence of the nature involved. 


2. Whether the trial Court erred in refusing to strike certain 


identification testimony for violation of Wade-Stovall. 


3. Whether the trial Court erred in instructing the jury over objection 
(a) as to the defendant's alleged vital interest in the outcome; (b) in its 
specific intent instruction; (c) in granting an aiding and abetting instruction 
under the circumstances of the Bill of Particulars requested; and (a) in failing 
to instruct the jury, as counsel requested, that it may disregard identification 


testimony that may have been suggested in the circumstances of the case. 


4. Whether the trial Court erred in refusing to turn over certain 
material for defense use, and in permitting the government to make a unilateral 


determination of what material was Jencks-Brady. 


5. The Court's Luck-Gordon rulings were error and resulted in 


prejudicial remarks of the prosecutor 


‘II. REFERENCES TO RULINGS 


Single Order Setting Forth Denial Or Granting 
of Pretrial Motions 


Jury Verdict 


Commitment 


Trial Rulings 
(a) Denial of Motion to Suppress on Date 


of Trial, June 2, 1969 R. 15 
(>) Denial of Government File for Alleged | 
Exculpatory Material Tr. 72-75; (R.27) 
(c) Luck Rulings (allowing housebreaking) Tr.. 20-21,445, 
-2- 460 (R.27,29) 


(a) Denial of Motion to Strike Identification Tr. 442-444, 
Testimony and Motion of Judgment and 455-456 
Acquittal; all motions renewed and denied. (R.29) 


Instruction Rulings and Objections Tr. 456-461; 
Tr. 503-529 


(R. 29) 


Verdict of Jury Tr. 531-535 
(R. 29) 


Denial of Motion for New Trial on Ground Tr. 40 (Oct. 7 
of Newly Discovered Evidence hearing) (R.29) 


lI. PREVIOUS PROCEEDINGS IN THIS CCURT 


ee OOOO 


No previous proceedings in this cause were before this Court. 


IV. STATEMENT OF THE CASE 


A. Proceedings Below 


The record in this cause shows that on December 17,1968, the 
defendant, Sylvester Gaither, was charged in a Fourteen Count Indictment in 
Criminal No. 2053-68, with armed robbery, robbery, assault with a dangerous 
weapon, and carrying a dangerous weapon (R. 1). As that indictment reflects, 
there were two co-defendants, Carl Samuel and Franklin Braxton, who later 
pleaded guilty (R. 1; Docket Entries). 

On Mr. Gaither's plea of not guilty, and after the denial of pretrial- 
motions (R. 7-19), a jury trial began before Judge Green on June 12, 1969 and 
concluded on June 16, 1969, with a verdict of guilty on Counts 1, 3, 4, 6, 9 
and 12, and not guilty on the remaining counts (R. 19). Thereafter, a Motion 
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for a New Trial on the Ground of Newly Discovered Evidence was timely filed 
(R. 22). The Motion was denied on the date of sentence, October 7, 1968, at 
which time the defendant was committed to a term of three to nine years on the 
various counts (R. 24; T. 40, October 7, 1969 hearing) . : 


A timely Notice of Appeal was filed on the same date as the sentence, 
| 


namely, October 7, 1969 (R. 23). 
B. Statement of the Facts 


The testimony of the government witnesses reflects the following 


facts: That on Saturday, October 19, 1968, shortly after the noon hour, at 


approximately 12:30 p.m., three men held up and robbed the premises of the 
Kogod Liquor Store at 44 E Street, N.W., Washington, D.c.; that present in 
the store at the time of the robbery were the owners, Samuel Kogod and 
Theodore Kogod, an employee, John Singleton, and two customers, Richard 
Strothers and Barnette Coleman; that the defendant, sylvester Gaither, was the 
apparent leader of the group, who held a gun upon Mr. Samuel Kogod, while 
the safe and other parts of the premises were being examined into; that during 
the course of the robbery, Mr. Theodore Kogod and Mr. strothers were placed 
in a freezer by one of the other defendants; that in the freezer was a telephone 
which Mr. Kogod used to call the police; that, according to the testimony of 
Officers Beach and Hejna, who came to the scene pursuant = a call, they saw 
the defendant, Sylvester Gaither, with a gun in his hand and a paper .bag or 
bags, and two other individuals with him, coming towards them: that the two 
others fled in the opposite direction; that the officers stooped Gaither nearby, 
prior to which he dropped the gun and a bag or bags into the grass or some 
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bushes nearby, where they were recovered; that Mr. Gaither was immediately 
arrested and searched; that after that search and making other provisions 
regarding Gaither at the patrol car, they shortly thereafter brought him back to 
the station at which time, allegedly, other persons on the premises identified 
him (Tr. 53-60; 107-116; 235; 275-292; 333-371). 

The foregoing statement reflects the most favorable testimony on 
direct examination. Cross-examination and impeaching statements of the 
various witnesses, however, show as follows: In his statement to the police 
immediately following the incident, Mr. Samuel Kogod did not identify the 
defendant and, in fact, indicated that the person who held him up had a white 
handkerchief over his face (whereas at trial, in his direct testimony, he stated 
that the defendant had a black turtleneck sweater pulled up to his mouth which 
slipped down and allowed Mr. Kogod from time to time to see the defendant); 
the other chief witness, Mr. Barnette Coleman, testified at trial that the leader 
of the group, allegedly the defendant, had a scarf over his entire face up to 
his eyes and, in fact, Coleman could not identify the defendant, but only the 
gun, which, it must be conceded, is not of an unusual nature; the other chief 
identifying witness, Mr. Strothers, shortly after the incident, indicated to the 
police that he could not identify the defendant and that the very first statements 
he gave to the police, plainly contradictory to his testimony at trial, were 


accurate (See Government Exhibit F, Mr. Strothers' statement (Tr. 415); 


Government Exhibit G, Mr. Samuel Kogod's statement; See also, Tr. 396, at 


which point the government admitted these inconsistencies. 
It was conceded that no fingerprints were found on the gun; it is also 


apparent that so far as the testimony of Officers Beach and Hejna is concerned, 


SiSu— 


they each placed the defendant at different places; they were in contradiction on 
the manner and substance of the alleged throw-away of the oun and bag of money; 
Officer Hejna stated there was one bag and Officer Beach insisted upon two bags; 
and further, in support of defendant's suggestion to the jury that the officers did 
not, in fact,.see the defendant leave the premises, the evidence shows that they 
did not arrive on the scene until appreciably after the call; that, in fact, they 
were eating sandwiches at the time of the theft and that, Bice they were only 
half a block away but took anywhere from 10 to 25 minutes to g0 to the premises, 
they simply were not there as the robbers, whoever they were, left the premises. 
(Tr. 333-393). | 

The defendant testified that he was on his way to work; that he was 
not in the store; that he did not rob the store; that he did not know the other 
alleged persons who were involved; and that he was accent (Tr. 445-449). 

The foregoing statements, relating to the defendant's testimony and 
the impeaching testimony of the various witnesses, are not noted here to suggest 
that the jury was compelled to accept them. Rather, they are observed in this 
statement so that, in support of the arguments which follow, it may appear that 
the issue of identification was not so clear-cut as mere direct examination 


\ 
would tend to show; that the case was not such an “open-and-shut " matter 


as the early testimony would tend to suggest; that there were not, in fact, four 
“lay” eyewitnesses and two police eyewitnesses; that, in fact, fairly viewed, 
there was substantial impeaching testimony on the identification question as to 


each and every witness. 


With these facts in mind, we proceed to the argument which follows. 
\ 
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V. ARGUMENT 


“THE TRIAL COURT ERRED IN DENYING THE 
MOTION FOR NEW TRIAL ON THE GROUND 
OF NEWLY DISCOVERED EVIDENCE. 


After the conviction of the defendant by the jury on certain counts, the 
defendant, through counsel, filed a Motion for a New Trial and appended the 
Points and Authorities and two affidavits, one from Frank Braxton, the co- 
defendant, and one from Carl Samuel, the other co-defendant (R. 22). In 
substance, Braxton and Samuelin affidavits delivered to counsel through the 
Court, stated that Mr. Gaither was not the third person who assisted them in 
the robbery. Ultimately, a hearing was held on the date of sentence, October 7, 
1969, at which time ‘Mr. Braxton and Mr. Samuel were brought into Court 
(Tr. 1-40; R. 29). As the hearing reflects, the Court appeared to be extremely 
reluctant to consider these affidavits or even the testimony. Nonetheless, 
while Braxton proceeded to plead the privilege against self-incrimination, 

Mr. Carl Samuel testified (Tr. 1-40; R. 29; hearing of October 7, 1969). In 
substance, Samuel stated this: That he was a co-defendant who had pleaded 
guilty; that he had never seen Gaither before; that Gaither did not participate in 
this offense, but rather that the third person with Braxton and himself was a man 
named “Slick; that he earlier made statements implicating Mr. Gaither because 
"I was looking out for myself," (Tr. 37); that he felt guilt regarding his 


implication of Mr. Gaither and discussed the matter with a psychiatrist who 


1 References for this Argument are: Tr. 1-40; R. 29, Hearing of October 7, 1968; 
R. 22, Motion for New Trial; Tr. 47, 72-74, Trial Trans.; Tr. 3, Aug.8, 1969. 
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suggested that he unburden himself; and that he did so by submitting the 
affidavit and testifying in Court. (Hearing of October 7, 1969; Tr. 34-39). 


The trial Court denied the Motion, ruling as follows: 


“THE COURT: The trial of Sylvester F. Gaither was had without any 
testimony against him by the two co-defendants. He was found 


guilty by a jury on evidence entirely unrelated to anything they 
said one way or the other. But on this case the Court, both at 
the time and certainly in retrospect from this vantage point, 
feels that he was accorded every opportunity in the! case and 
that he received a fair trial, and that he was found guilty 
by an impartial jury. The Court has heard nothing that would 
change its mind about that. If Mr. Gaither will step forward 
the Court will impose sentence at this time." 
It is suggested that the trial Court's action was erroneous and its 
decision rendered upon improper standards. 
Plainly, the questions for the trial Court to decide on a Motion for New 
Trial on the Ground of Newly Discovered Evidence in the casé at bar are these: 
(1) Is the purportedly newly discovered evidence truly newly discovered? (2) Is 
it material? (3) Is it merely cumulative or impeaching? (4) Is it likely to have 
| 
a significant effect upon a very verdict® The record in this case unequivocally 
must answer each of these questions in the affirmative. See Jackson v. United 
States, 125 U.S.App.D.C.307, 371 F 2d 960; Amos v. United States, 95 U.S. 
App.D.C. 31,218 F.2d 44; DeBinder v. United States, 112 U.S.App. D.C .343 ,303 
| 
F.2d 203. See also, United States v. Flynn, 130 F.Supp.412,, Larrison v. United 
States, 24 F.2d 82, 87-88; Martin v. United States, 17 F.2d 973,976. The 
testimony here fulfills all the criteria for this Motion. 
Specific statements were made from time to time by Mr. Rauh, counsel 


for the government, that he would bring in, as witnesses against the defendant, 


these two co-defendants, Samuel and Braxton (Tr. 47, 72-73,,74) . He represented 
| 


to the Court on a number of occasions that they would implicate Mr. Gaither 
=f - ' 


(tr. 47, 72-74). Thus, the record itself shows that these subsequent documents, 
affidavits, and testimony, arising after trial were, in fact and in law, “newly 
discovered. The first element is satisfied. 

The only person who testified for the defendant was the defendant 
himself. Samuel's statements were therefore both material and non-cumulative, 
fulfilling that element 4nd need on the Motion. Finally, the importance of 
Samuel's testimony is So obvious that no real issue could be made of its 
potential effect ona jury Itis wholly exculpatory. Each factor the law requires 
on such a Motion is met and for this reason it is urged that the trial Court 
erroneously denied the Motion. 

Just as important, it applied improper standards. The guide to its 
deniat was whether or not “the defendant had a fair trial. (Tr. 40). 

That is not the standard by which this issue can be decided. See 
Jackson, Amos, DeBinder, Flynn, Larrison and Martin, supra. Furthermore, it 


is purely a conclusionary statement. The only way the defendant could have a 


fair trial is if all the material discoverable evidence was before the jury. The 


error of the Court, its’ misunderstanding of the law, and its misapplication of 

the proper standards appear: in its observations at the hearing on August 15, 
1969, in which counsel for defendant requested a continuance for further proof 

of the exculpatory matters. There the trial Court stated: I don't really think 

that an affidavit that is made by a co-defendant in the matter should have 
anything to do with it.... (Tr. 3, hearing of August 15). Of course, if material 
and cumulative, it has very much to do with it. The ultimate ruling of the Court 
and the very basis it employed as indicated above (Tr. 40, quoted supra), 

clearly reflects that it did not understand or apply what are the correct standards. 
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It thus made no determination regarding the real issues which are to be decided 
on this Motion. : 
For these reasons, the decision of the trial Court in this regard 
was plain error and should be reversed. 
| 


B. THE TRIAL COURT ERRED IN REFUSING TO STRIKE 
CERTAIN IDENTIFICATION TESTIMONY 2/ 


At the conclusion of the Government's case, defendant's counsel 
moved to strike the alleged identification testimony of the government's 
witnesses at the premises, Messrs. Kogod, Mr. Strother, and Mr. Coleman 
in particular (Ir. 442-444). The trial Court denied that Motion (Tr. 444). 
It is suggested that the trial Court erred because the alleged identification 
testimony violates the Wade-Gilbert-Stovall trilogy. See United States v. 
Wade, 388 U.S. 218, 87 S.Ct. 1926; Gilbert v. California, 388 U.S. 263, 


87 S.Ct. 1951; Stovall v. Denno, 388 U.S. 293, 87 S.Ct. 1967. 
| 

In particular, it violates Wade because no counsel was present at 

the time of the alleged identification, when the defendant was brought back 


| 
to the premises. And no properly conducted line-up was maintained . Cer- 


tainly in the light of the testimony of Officers Hejna and Beach, there was no 


. 
3 


reason to return the defendant to the premises. If, in fact, Officers Hejna 


and Beach did see the defendant leaving the premises with a gun and a bag 
| 


of money (a fact the defendant plainly disputed), there was sufficient evidence 


2. References for this Argument are: Tr. 442-444. 
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for them to arrest the defendant, bring him before a magistrate, and have a 
line-up under proper procedures and protection. It is suggested that this 
constituted an improper violation of Wade-Gilbert-Stovall, and is not governed 
by the Russell or Solomon decisions, even if they are deemed pertinent, be- 
cause of what the police officers here allegedly saw and allegedly viewed. 

Cf. Russell v. United States, 133 U.S.App.D.C. 77, 408 F.2d 1280; Solomon 
v. United States, 133'U.S.App.D.C. 27, 403 F.2d 1306; See also Clemons v. 


United States, 133 U.S.App.D.C. 103, 403 F.2d 1230. 


THE COURT ERRED IN INSTRUCTING THE JURY 
OVER OBJECTION OF COUNSEL (i) AS TO THE 
DEFENDANT'S ALLEGED INTEREST IN THE 
OUTCOME OF THE CASE; (ii) IN ITS SPECIFIC 
INTENT INSTRUCTION; (iii) IN GRANTING AN 
AIDING AND ABETTING INSTRUCTION UNDER 
THE CIRCUMSTANCES OF THE BILL OF PARTIC- 
ULARS REQUESTED; (iv) AND IN FAILING TO 
INSTRUCT THE JURY, AS COUNSEL REQUESTED, 
THAT IT MAY DISREGARD IDENTIFICATION 
TESTIMONY THAT MAY HAVE BEEN SUGGESTIVE 
IN THE CIRCUMSTANCES OF THE CASE. _3/ 


The Court committed a series of errors in its instructions to the jury. 

Before final arguments, counsel for defendant objected to the custom- 
ary instruction given relating to the defendant's alleged interest in the outcome 
(Tr. 457); he objected to any instruction on aiding and abetting (Tr. 456); and 


he further requested that the jury be told that if the circumstances of the ident~ 


3/ References for this Argument are: Tr. 457; 504-524; 525-526. 
ae 


ification here were suggestive, the jury was to disregard that identifica - 

‘tion’ (tr. 456-467). The-Court would not give the latter instruction; : 

‘it determined to give an instruction on the defendant's interest in the out- 

come of the ors and in general it: overruled the objections or denied the 

requests (Tr. 459-461). The specific instructions of the Court appear in the 
\ 


proceedings at Tr. 504-525; and counsel's renewed motions, and other 


objections, including that relating to specific intent, follow at Tr. 525-526. 


| 
We consider in this section the nature and error of these rulings. 


(i) The Trial Court's Instruction as to the Defendant's 
"Vital Interest in the Outcome" was error. 


The Court stated, over the objections already noted, that: *The 
defendant is permitted to become a witness in his own behalf : His testimony 
should not be disbelieved merely because he is the defendant. In weighing 
his testimony, however, you may consider the fact that the defendant has a 
vital interest in the outcome of this trial. You should give his testimony such 
weight as in your judgment it is fairly entitled to receive." (rr. 509). 

This instruction should not be granted or given. It is particularly 
unfair where the defendant is the only witness in support of his own case. 
The fact that it has been the custom of our trial Courts to give that instruction 
does not make the custom either fair or proper, or even constitutional. In 
fact, in recent years, a number of courts have seriously criticized it. See 
Taylor v. United States, 390 F.2d 284 and Carrigan v. United States, 405 
F.2d 1197. | 
\ 

It is ironic indeed that the state courts have condemned the 


instruction with even stronger language and held that its giving is 
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is reversible error. ‘See State v. Bester, 167 N.W.2d 705, ___Jowa___. 
and cases cited for a careful and reasoned review of the point. 

It seems appropriate to suggest that it is at least time for 
the federal courts to arrive at a position that the various state courts 
have held for some time --- that the defendant should not be singled 
out with a pointed finger placed against his testimony. He is entitled to 
the full range of his presumption of innocence. In this regard, it may be 


noted that the Supreme Court has ruled against any comment by a prosecutor 


on the defendant's failure to testify. See Griffin v. California, 380 U.S.609, 


85 S.Ct. 1229. If a prosecutor, under Griffin, cannot comment on a failure 
to testify at all, then why and by what logic, we may ask, should the Court 
itself, comment on the defendant’s actual testimony and set a special 
standard by which it shall be judged? That instruction is far more damaging, 
when directed to the jury's attention by the Court, than is a mere comment 
by a prosecutor about what everyone must know. Nothing could more effective- 
ly destroy the presumption of innocence 

That this point rises to 4 constitutional question seems clear; but 
whether the constitution demands it, or the supervisory powers of a Court 
require it, this Court should strike down that instruction. And it should do 
so, however standardized and common it has become in our practice in the 
lower courts . 

(ii) The trial Court's granting of an aiding and 
abetting instruction was erroneous 
When the Government failed to make clear, as a result of the Motion 


for a Bill of Particulars, and even contrary to its Opening Statement to the . 
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to the jury, that Mr. Gaither was being charged and tried as anything else 
than a principal, it properly lost any “right” to assert a charge of aiding and 
abetting. If a defendant waives his demand for specificity, it may be under- 
standable for him to be held to that waiver. But here there was a Motion 
(R.14) In fact, the instruction given the jury stated that Me. Gaither could 
be found guilty even if he did not personally commit the offense and even if 
he were not personally present (Tr. 519-520). And due objection was made 
twice. (Tr.456, 526). The instruction was misleading and improper, espec- 
fally because Mr. Gaither admitted he was in the area; while the government's 
witnesses and theory and particulars all placed Gaither in the store, this 
instruction would have permitted the jury, in effect, to convict him on his 

own admission of being in the vicinity, and their Becalation or inference 
that he may have been some sort of * lookout”, or had a like outside connec- 


tion with the offense. 


(iii) The Court erred in instructing the jury 
as to the specific intent necessary for 
the offenses involved. 

The trial Court instructed the jury on what it termed specific intent 
as follows: “You may infer that a person ordinarily intends the natural and 
probable consequences of acts knowingly done or knowingly omitted. An 
act is done knowingly if done voluntarily and purposely and not because 


of mistake, inadvertence or accident. (Tr. 516) 


To define specific intent in this form is simply not correct. Robbery 
| 


requires specific intent. See Liles v. United States, 129 U.S.App.D.C. 268, 


393 F.2d 669. No matter how many time a court places the adjective 
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‘specific before the noun intent , if its definition permits conviction 
upon the basis of a non-specific intent, that label is of no consequence. 
Here the Court did precisely that and that error is prejudictal. See, Jackson 


v United States, 121 U.S.App.D.C. 160, 348 F.2d 772. 


(iv) The refusal of a Wade-Gilbert-Stovall 
instruction was error 


When counsel requested that the jury be instructed regarding the 
suggestive nature of the circumstances surrounding the alleged identifica- 
tions, no valid reason was given for its denial (Tr .456-457, 515-516). Nor 
is it apparent why the defendant should not be entitled to present that theory 
to the jury. Plainly the Court is required to present to the jury any requested 
theory of defense supported by some evidence. See Levine v. United States 
104 U.S.App.D.C. 281, 282-283, 261 F.2d 747. Here, the defendant's 
theory of defen se rested on showing that all of the identifications at the 
premises and thereafter were suggested by the circumstances and handling 
of the suspects". Stovall certainly indicates that this is indeed a proper 
ground of objection. If so, how can it not be ~-- at the very least --- 

a proper instruction to the jury? The refusal of the Court specifically so 
to instruct the jury, as requested, was error on a significantly material 
point, which rendered that error prejudicial. 
D. THE TRIAL COURT ERRED IN REFUSING TO TURN 
OVER CERTAIN MATERIALS FOR DEFENSE USE AND 


IN PERMITTING THE GOVERNMENT TO MAKE A 
UNILATERAL DETERMINATION FOR IT 4/ 


ais Sees beers ON Ee 
4. Argument record references are: Tr. 72-75, 229-232 
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motions and issued subpoenas for certain materials (R.13-18). Produced 
in Court were the government's files from which the trial Court permitted 
the prosecutor to excise such materials as he decided were appropriate 
under Jencks-Brady. (Tr. 72-75; 229-232). It is respectfully suggested 
that these matters are for a judicial officer to determine ond not for a 
prosecutor to decide, and that the failure of the Court either to have the 
entire file turned over to counsel and to make an in eames) inspection was 
error. See Saunders v. United States, 114 U.S.App D.C.345,348,316 F.2d 
346, and cases cited. Of course, counsel cannot know at this time what 
appears in any sealed documents. It may have been material, for example, 
to uncover any exculpatory statements of the co-defendants , or other 
exculpatory proof by way of impeachment of government witnes ses. To the 
extent, however, that the Court left that decision to the prosecutor 


| 
instead of undertaking it itself, it committed error. See Saunders, supra. 


E. THE COURT ERRED IN ITS LUCK RULINGS. 


The trial Court, at the outset of the case, indicated that it would, 


in all probability, admit into evidence a prior housebreaking conviction of 


the defendant if he should testify (Tr. 20-21, 445). Of course, it is clear 
that this Court has time and again stated the issue as ond of discretion 
appropriate exercised See Gordon v. United States, 127 US App D.C. 
343,383 F.2d 936 The trial Court gave no reason for ts ATES. 
“Discretion” exercised without reason is no discretion’ at all. Where a 
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trial Court gives no indication why, or by what standards, it arrived at its 
decision, how can this appellate Court fairly assess whether that discretion 
was reasonably, instead of arbitrarily, exercised. Of what value is the 
appellate process? If discretion ‘ does not mean either the unbridled or the 
absolute, then stated standards must be given. 

In this case, the defendant was the sole witness in support of his 
defense; and in order to take out the sting of cross-examination, he was 
compelled to bring out the conviction of housebreaking itself; and in the course 
of doing so, denied that he was involved in that housebreaking. As a result of 
this ruling, the government improperly, and over objection of counsel, urged 
upon the jury that since the defendant was unable to convince an earlier fury 
of his innocence, the same should apply here (Tr. 503; Objection, 504). At 
the very least, when that objection was made, the Court should have instructed 
the jury to disregard the prosecutor's remark, which was plainly and palpably 
prejudicial, and in direct contradiction to the “proper use of such conviction 
itself. 

While it may be recognized here that it was inaporopriate for a lower 
Court to rule on the constitution question, counsel raised that defense as 
well (Tr. 460). Before the trial, this Court had expressed some views on the 
constitutional issues involved in this process and thus, on Title 14, Section 
305 itself. See Blakney v. United States, ___U.S8.App.D.C.____,397 F.2d 


648; Barber v. United States, __U.S.App.D.C.___,392 F.2d $17. Since the 


trial, other decisions have considered the questions here. See United States 


v. Bailey, No. 22431, 98 Wash.L.Rep 557, April 6, 1970 issue (decided 
March 20, 1970). And Bailey suggests the very point noted. 
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On either ground --- the unarticulated standards or reasons for.the 


Luck-Gordon ruling, or on constitutional grounds .--- or both, the Court erred. 


It cannot be fairly said from any fair-minded reading of the record that 


that error was harmless. Indeed its very use in the prosecutor's argument was 


a primary factor in the conviction of the defendant. 


VI. CONCLUSION 
: 
For the various reasons stated, the judgment below should be reversed 


or the cause remanded. 


Respectfully submitted, 


EDWARD L. GENN 
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The appellant, Sylvester Gaither, pursuant to Rule 35 of the 
Federal Rules of Appellate Procedure, petitions this Court for a rehearing 
and/or suggests to the entire panel a rehearing en banc, of the decision 
rendered in this Court, affirming the conviction below, on the following 
grounds and bases: 
1. On February 12, 1971 this Court issued an affirmance of 
the judgment below. 
2. Counsel was telephonically notified on this date that the 
Motion to extend the time for filing this Petition was extended to this 
date. As a consequence this Petition is shortened. 
3. The Court decidingthis cause overlooked the fact that 


while it rejected the new trial argument on the ground of the post-trial 


confession of the co-defendant would not change the result , the trial 


Court did not use that standard. It refused to consider the evidence 
as having any bearing at all (Tr. 3 Hearing of 8/15). In any event, the 
. Court has misread the totality of the evidence or ignored the obvious im- 
pact of such an admission by a co-defendant, to reject it ds here. 
4. The Court's ruling on the specific intent instruction over— 
| 
looks the fact that no specific intent instruction is given in fact. All 
that really appears in the use of the slogan "specific intent" - Thatis 
not enough, See. Richardson vs. United States, 131U. S. App. 168, 
403 F.2d and 574. What follows and what the Court relies up on in its 
opinion as "specific intent" is not specific intent, only the label. That 
a "person knowinly does an act which the law forbids, intending with bad 
purpose either to disobey or disregard the law." is simply a general intent. 
It is not enough for robbery. There must be an instruction on dominion and 
control. See Richardson, supra. | 
5. The reasons which suggest themselves why this Court 
should rehear this matter are the selfsame reasons, in addition to those at 
the original argument, a rehearing en banc may be appropriate. 
2 WHEREFORE, the foregoing considered, the appellant, by 
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